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** SEALED **

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

)
In re )

)
Arizona THERANOS, INC., Litigation )

)
 )

No. 2:16-cv-2138-HRH
(Consolidated with
No. 2:16-cv-2775-HRH

— and —
No. 2:16-cv-3599-HRH)

ORDER

Motion for Class Certification

Plaintiffs move pursuant to Rule 23(a) and (b)(3) for class certification.' The motion

is opposed by defendants Walgreens Boots Alliance, Inc., and Walgreen Arizona Drug

Company,2 Elizabeth Holmes,3 and Ramesh Balwani.4 Defendant Theranos, Inc. has been

dissolved with an assignment for the benefit of creditors who are not active participants in

this litigation.

Oral argument was requested on the motion for class certification. On January 23,

2020, the court heard oral argument, and a transcript of those proceedings has been available

to the court and parties.5

'Docket No. 303.

2Docket No. 322.

3Docket No. 288.

4Docket No. 290.

5Docket No. 368.
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Plaintiffs are:

A.R. (a resident and citizen of San Jose, California), B.P. (a resident and citizen of

Chandler, Arizona), B.B. (a resident and citizen of Phoenix, Arizona), D.L. (a resident and

citizen of Maricopa, Arizona), R.G. (a resident and citizen of Gilbert, Arizona), S.J. (a

resident and citizen of Mesa, Arizona), and S.L. (a resident and citizen of Chandler,

Arizona). Plaintiffs are individuals who purchased Theranos blood testing services at

Walgreens stores between November 2013 and June 2016.

Defendants are:

Theranos, Inc. Theranos, Inc., was a Palo Alto, California, corporation which

operated laboratories in Newark, California, and Scottsdale, Arizona. In September 2018,

Theranos, Inc. was dissolved and "its assets have been assigned to Theranos, LLC, for the

benefit of Theranos, Inc.[] creditors."6

Walgreens Boots Alliance, Inc. This Deerfield, Illinois corporation operates the

Walgreens retail pharmacy chain in the United States.

Walgreen Arizona Drug Company. This Arizona corporation, a wholly-owned

subsidiary of Walgreens Boots Alliance, Inc., operates Walgreens retail stores in Ariz
ona.

In this order, these two Walgreens companies are referred to collectively as "Walgreen
s."

Elizabeth Holmes (a resident and citizen of California). Holmes was the founder of

Theranos and at relevant times was Theranos' chief executive officer.

Ramesh ("Sunny") Balwani (a resident and citizen of California). Balwani was the

president and chief operating officer of Theranos.

6Order re Motion to Withdraw at 1, Docket No. 232.
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Background

Plaintiffs' claims in this case arise out a blood testing program which was developed

by Theranos and marketed to consumers by Walgreens and Theranos in Walgreens' retail

stores. Plaintiffs assert fourteen causes of action in their second amended complaint but they

are only seeking class certification as to six of their claims. At oral argument, counsel for

plaintiffs confirmed that class certification is not sought for plaintiffs' second, fourth, fifth,

sixth, seventh, eighth, twelfth, or thirteenth causes of action. Plaintiffs do seek class

certification concerning their first cause of action for violation of the Arizona Consumer

Fraud Act,' their third cause of action for battery, their ninth cause of action for racketeering

in violation of 18 U.S.C. § 1962(c), their tenth cause of action for violation of California's

Unfair Competition Law, their eleventh cause of action for violation of California's False

Advertising Law, and their fourteenth cause of action for medical battery.'

Plaintiffs seek compensatory or general damages, punitive or exemplary damages, and

treble damages where authorized by law or statute. However, at oral argument, counsel for

plaintiffs also represented that plaintiffs have agreed not to pursue any damages for

emotional distress, retesting or medical care.'

Plaintiffs' claims as to which certification is sought are based on the general theory

that the Theranos blood testing services were not market-ready, but were still in

'The court assumes that plaintiffs' CFA claim is limited to an omission-based claim

as plaintiffs state in a footnote that they are not seeking certification of their CFA claim

"arising out of Defendants' affirmative misrepresentations." Plaintiffs' Memorandum in

Support of Motion for Class Certification at 20, n.62, Docket No. 303.

8Tr. of Oral Argument at 6, Docket No. 368.

9Plaintiffs do intend to seek "dignity" harm, presumed damages in connection with

the battery claims. Tr. of Oral Argument at 6-8, Docket No. 368.
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development' and thus not capable of producing reliable results. Plaintiffs support this

theory with the testimony of their expert, Dr. Geoffrey Baird. Dr. Baird has opined that

"Theranos testing was not able to serve a diagnostic purpose when Theranos and Walgreens

took blood from Walgreens customers."11 Plaintiffs' claims against Walgreens are, to a large

degree, based on their contention that, given what Walgreens knew, or should have known,

it was reckless for Walgreens to market Theranos blood testing in its stores. Dr. Baird

further opined that "no reasonably knowledgeable participant in the diagnostic testing

industry would have believed Theranos's testing to be capable of providing clinically useful

and/or diagnostic test results at any time."' Because plaintiffs contend that Walgreens knew,

or should have known, that the Theranos testing was not reliable, they contend that

Walgreens and Theranos were acting in concert.

Although slow in developing, plaintiffs' legal theory is that "the Class Members' unity

of interest arises from the fact that all of their blood tests lacked the reliability needed for the

'°In March 2018, the SEC charged Theranos, Holmes, and Balwani "with massive

fraud." Exhibit 25, Declaration of Kara McCall, Docket No. 295. The SEC claimed

that Theranos, Holmes, and Balwani made numerous false and

misleading statements in investor presentations, product

demonstrations, and media articles by which they deceived

investors into believing that its key product -- a portable blood

analyzer -- could conduct comprehensive blood tests from finger

drops of blood, revolutionizing the blood testing industry.

Id. But, "in truth, according to the SEC complaint, Theranos' proprietary analyzer could

complete only a small number of tests, and the company conducted the vast majority of

patient tests on modified and industry-standard commercial analyzers manufactured by

others." Id. The SEC settled with Holmes and Theranos but continues to litigate its claims

against Balwani. Id. In June 2018, Holmes and Balwani were indicted on multiple counts

of wire fraud. These charges remain pending.

"Expert Report of Geoffrey S. Baird, M.D., Ph.D. [etc.] at 19, Docket No. 262-1.

12Id. at 34.

SEALED Order — Motion for Class Certification - 4
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clinical diagnostic purposes for which those tests . . . were intended." 13 Plaintiffs' claims

for which they seek certification are founded upon the foregoing contention, not the question

of whether the test results received by individual plaintiffs were or were not accurate.

Plaintiffs seek to certify a Class and three Subclasses. The proposed Class consists

of "[a]ll purchasers of Theranos testing services, including consumers who paid out-of-

pocket, through health insurance, or through any other collateral source"' pursuing a RICO

claim against all defendants. The proposed Edison Subclass consists of "[a]ll purchasers of

Theranos testing services who were subjected to 'tiny' blood draws"' pursuing battery and

medical battery claims against Walgreens and Theranos. The proposed Arizona Subclass

consists of "[a]llpurchasers of Theranos testing services in Arizona"' 6 pursuing an omission-

based Arizona Consumer Fraud Act (CFA) claim against all defendants. The proposed

California Subclass consists of "[a]llpurchasers of Theranos testing services in California""

pursuing California Unfair Competition and False Advertising claims against all defendants.

Discussion

"A representative plaintiff may sue on behalf of a class when the plaintiff affirma-

tively demonstrates the proposed class meets the four threshold requirements of Federal Rule

of Civil Procedure 23(a): numerosity, commonality, typicality, and adequacy of representa-

"Plaintiffs' Reply in Support of Motion for Class Certification at 3, Docket No. 344.

'Plaintiffs' Memorandum in Support of Motion for Class Certification at 20, Docket

No. 303.

15Id.

'61d.

"Plaintiffs' Memorandum in Support of Motion for Class Certification at 20, n.62,

Docket No. 303.

SEALED Order — Motion for Class Certification 
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tion." Sali v. Corona Regional Med. Ctr., 909 F.3d 996, 1002 (9th Cir. 2018). Rule 23(a)

provides:

(a) Prerequisites. One or more members of a class may sue
or be sued as representative parties on behalf of all members

only if:

(1) the class is so numerous that joinder of all members is

impracticable;

(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are

typical of the claims or defenses of the class; and

(4) the representative parties will fairly and adequately

protect the interests of the class.

"Additionally, a plaintiff seeking certification under Rule 23(b)(3)," which plaintiffs

do here, "must demonstrate that 'questions of law or fact common to class members

predominate over any questions affecting only individual members, and that a class action

is superior to other available methods for fairly and efficiently adjudicating the contro
-

versy.'" Sali, 909 F.3d at 1002 (quoting In re Hyundai and Kia Fuel Econ. Litig., 881 F.3
d

679, 690-91 (9th Cir. 2018)). Rule 23(b)(3) provides that if the prerequisites of Rule 23(
a)

are satisfied, then "[a] class action may be maintained" if:

(3) the court finds that the questions of law or fact common

to class members predominate over any questions affecting

only individual members, and that a class action is superior to

other available methods for fairly and efficiently adjudicating

the controversy. The matters pertinent to these findings

include:

(A) the class members' interests in individually controlling

the prosecution or defense of separate actions;

(B) the extent and nature of any litigation concerning the

controversy already begun by or against class members;

SEALED Order — Motion for Class Certification 
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(C) the desirability or undesirability of concentrating the
litigation of the claims in the particular forum; and

(D) the likely difficulties in managing a class action.

If the prerequisites are satisfied and if the findings pursuant to Rule 23(b)(3) are made,

then the court may enter a certification order defining the class or classes and appointing

class counsel. Such an order "must define the class and the class claims, issues, or defenses,

and must appoint class counsel under Rule 23(g)." Fed. R. Civ. P. 23(c)(1)(B).

Although "[t]he Ninth Circuit has not articulated the applicable standard of proof for

the Rule 23 requirements, . . . at least four circuits have adopted a preponderance of the

evidence standard," and "[t]his standard appears to be the trend in federal courts[.]"

Smilovits v. First Solar, Inc., 295 F.R.D. 423, 427 (D. Ariz. 2013) (internal citations

omitted). This standard "merely requires that [plaintiffs] demonstrate that it is more likely

than not that a particular requirement of Rule 23 [] has been satisfied." Id. (citation omitted).

Based upon the record before the court through and including oral argument, the court

makes the following findings.

I. Rule 23(a) Prerequisites 

A. Numerosity

"A proposed class satisfies the numerosity requirement if class members are so

numerous that joinder would be impractical." Knapper v. Cox Communications, Inc.,

329 F.R.D. 238, 241 (D. Ariz. 2019). "While no absolute limit exists, numerosity is met

when general knowledge and common sense indicate that joinder would be impracticable."

Id. "Generally, forty or more members will satisfy the numerosity requirement." Id.

SEALED Order — Motion for Class Certification 7
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The court finds that the numerosity requirement has been met as to the proposed

Class. There is no dispute that thousands of individuals purchased Theranos blood testing

services.

The Arizona Attorney General has identified 175,000 Arizona consumers' who

purchased Theranos blood tests. Numerosity is established for purposes of the proposed

Arizona Subclass.

As regards the California purchasers of Theranos tests, plaintiffs have represented that

there are "thousands" of California purchasers.' Plaintiffs have offered but have not

provided the court with spreadsheets from Theranos which, plaintiffs contend, would assure

the court that the numerosity prerequisite was met for purposes of the California Subclass.

Defendants have not contended that there are not thousands of California class members.

The court finds it to be more probable than not that the numerosity prerequisite is met for

purposes of the proposed California Subclass.

As for the Edison Subclass, plaintiffs argue, and the defendants have not suggested

otherwise, that the Edison Subclass has thousands of members because in 2014 and 2015,

60% of patient visits included tiny blood draws. Plaintiffs have represented that there are

Theranos data bases from which the number of Edison or tiny blood draw patients can be

'Exhibit 24, McCall Declaration, Docket No. 295. These individuals were identified

as a result of litigation brought by the Arizona Attorney General against Theranos. In April

2017, Theranos and the Arizona Attorney General entered into a Consent Decree, the terms

of which required Theranos to pay restitution in the amount of $4,652,000 to Arizona

consumers who had purchased Theranos blood testing services. "The Settlement [was]

designed to provide a full refund to all eligible consumers." Exhibit 23, McCall Declaration,

Docket No. 295.

'Plaintiffs' Memorandum in Support of Motion for Class Certification at 20, Docket

No. 303.

SEALED Order — Motion for Class Certification 8
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determined and have offered some evidence to support this representation.2° The court finds

it more probable than not that the numerosity prerequisite is met for purposes of the

proposed Edison Subclass.

B. Commonality

"Commonality requires the plaintiff to show that the class members' claims 'depend

upon a common contention . . . of such a nature that it is capable of classwide resolution —

which means that determination of its truth or falsity will resolve an issue that is central to

the validity of each one of the claims in one stroke.' Sandoval v. County of Sonoma,

912 F.3d 509, 518 (9th Cir. 2018) (quoting Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338,

350 (2011)). "'What matters to class certification . . . is not the raising of common questions

— even in droves — but, rather the capacity of a classwide proceeding to generate common

answers apt to drive the resolution of the litigation.' Parsons v. Ryan, 754 F.3d 657, 675

(9th Cir. 2014) (quoting Dukes, 564 U.S. at 350). "Plaintiffs need not show, however, that

èvery question in the case, or even a preponderance of questions, is capable of class wide

resolution. So long as there is even a single common question, a would-be class can satisfy

the commonality requirement of Rule 23(a)(2). Id. (quoting Wang v. Chinese Daily News, 

Inc., 737 F.3d 538, 544 (9th Cir. 2013)). "Thus, '[w]here the circumstances of each

particular class member vary but retain a common core of factual or legal issues with the rest

of the class, commonality exists.' hi. (quoting Evon v. Law Offices of Sidney Mickell,

688 F.3d 1015, 1029 (9th Cir. 2012)). However, "`[c]ommonality requires the plaintiff to

demonstrate the class members have suffered the same injury.' Evon, 688 F.3d at 1029

(quoting Dukes, 564 U.S. at 350).

"Tr. of Videotaped Deposition of Sekhar Variam at 74:2-8, Exhibit 52, Amended

Sobol Declaration, Docket No. 263.

SEALED Order — Motion for Class Certification 9
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As finally structured by plaintiffs in their motion for class certification and oral

argument, plaintiffs present a substantially narrowed theory of their case, the merits of which

are not before the court at this time. Plaintiffs are not basing their several fraud claims upon

contentions that plaintiffs' test results were inaccurate. Founded primarily upon the opinions

of Dr. Geoffrey Baird, the underlying theory of all six claims as to which class certification

is sought is that no one would have submitted to blood testing by Walgreens/Theranos had

they known that Theranos' blood testing services were (as plaintiffs contend) a massive

fraud.

As now structured, resolution of plaintiffs' claims will depend not upon individual

experiences, but rather upon defendants' alleged deception as to the efficacy of the mini-lab

program. Plaintiffs' theory of their claims presents a core of factual and legal issues: was

the Theranos blood testing program market-ready? If not, would anyone deem

Theranos/Walgreens' blood test results reliable? The focus is on defendants' conduct, not

plaintiffs' experiences. Resolution of the plaintiffs' contention that defendants' test results

were all unreliable is central to the validity of all of plaintiffs' claims as to which certification

is sought.'

The court finds that the commonality prong of Rule 23(a) has been established by a

preponderance of the evidence.

C. Typicality

"̀ [R]epresentative claims are typical if they are reasonably coextensive with those of

absent class members; they need not be substantially identical."' Parsons, 754 F.3d at 685

21As for the proposed Edison subclass, the alleged deception about the reliability of

the blood testing done by Theranos and Walgreens arguably vitiated plaintiffs' consent f
or

testing.

SEALED Order — Motion for Class Certification 
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(quoting Hanlon v. Chrysler Corp., 150 F.3d 1011, 1020 (9th Cir. 1998)). "The test of

typicality is 'whether other members have the same or similar injury, whether the action is

based on conduct which is not unique to the named plaintiffs, and whether other class

members have been injured by the same course of conduct.'" Id. (quoting Hanon v. 

Dataproducts Corp., 976 F.2d 497, 508 (9th Cir. 1992)). "Thus, Nypicality refers to the

nature of the claim or defense of the class representative, and not to the specific facts from

which it arose or the relief sought.'" Id. (quoting Hanon, 976 F.2d at 508). "The

requirement of typicality is not primarily concerned with whether each person in a proposed

class suffers the same type of damages; rather, it is sufficient for typicality if the plaintiff

endured a course of conduct directed against the class." Just Film, Inc. v. Buono, 847 F.3d

1108, 1118 (9th Cir. 2017). But, the typicality requirement is not met "'where a putative

class representative is subject to unique defenses which threaten to become the focus of the

litigation.'" Hanon, 976 F.2d at 508 (quoting Gary Plastic Packaging Corp. v. Merrill Lynch, 

Pierce, Fenner & Smith, Inc., 903 F.2d 176, 180 (2d Cir. 1990)).

As discussed above, plaintiffs have settled on a single theory of the claims as to which

they seek class certification. Supported by the testimony of Dr. Baird,22 plaintiffs contend

that they were all subject to the same course of conduct by Walgreens and Theranos: the

alleged deception as to the reliability of blood testing by Theranos and Walgreens. Plaintiffs

argue that they would not have submitted to blood testing by Walgreens and Theranos had

they known that Theranos' blood testing scheme was fraudulent.

22
By order of January 13, 2020, the court denied Walgreens' motion to exclude the

testimony of Dr. Baird for purposes of plaintiffs' class certification motion. Docket No. 357.

It is Dr. Baird's opinion that: "[w]ith the information available to Walgreens, no reasonably

knowledgeable participant in the diagnostic testing industry would have believed Theranos' s

testing to be capable of providing clinically useful and/or diagnostic test results at any time."

Baird Expert Report at 34, Docket No. 262-1.

SEALED Order — Motion for Class Certification - 11 -
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Defendants' arguments focus upon questions of the accuracy of Theranos' blood

testing. Defendants contend that plaintiffs who got accurate reports or who had tests

performed by Theranos on standard equipment or by third parties suffered no injury. Those

arguments are inapposite, for they ignore the plaintiffs' unifying theory that had they been

informed as to the situation at Theranos, they would not have submitted to any blood testing

by Walgreens or Theranos. Plaintiffs' claims focus on the reliability of Walgreens' and

Theranos' blood testing program, not the accuracy of individual reports. Plaintiffs allege that

they and the putative class members have all been subject to a course of conduct (blood

testing) which did not afford them reliable results.

The court finds that the typicality prerequisite for class certification has been

established.

D. Adequacy

The "adequacy requirement . . . 'serves to uncover conflicts of interest between named

parties and the class they seek to represent' as well as the 'competency and conflicts of class

counsel.'" In re Hyundai and Kia Fuel Economy Litig., 926 F.3d at 566 (quoting Amchem

Products, Inc. v. Windsor, 521 U.S. 591, 625, 626 n.20 (1997)). "To determine legal

adequacy," the court "resolve[s] two questions: ̀ (1) do the named plaintiffs and their counsel

have any conflicts of interest with other class members and (2) will the named plaintiffs and

their counsel prosecute the action vigorously on behalf of the class?'" Id. (quoting Hanlon,

150 F.3d at 1020).

No defendant has questioned the competency of plaintiffs' counsel, nor has there been

demonstrated any conflict of interest between counsel and the class. Counsel for plaintiffs

have and will continue to vigorously prosecute this case if class certification is granted.

SEALED Order — Motion for Class Certification - 12 -
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Questions have arisen as to potential conflicts of interest between named parties and

the putative class members. Prior to oral argument, the court was sufficiently concerned

about plaintiffs' decision not to "pursue damages resulting from harm to their health,

emotional damages, or the cost of subsequent necessary medical treatment"23 that the matter

was called to the attention of the parties shortly before oral argument.24 The court observed

that plaintiffs' approach to emotional distress (etc.) damages "appears to split plaintiffs'

various claims with named plaintiffs[,] reserving emotional distress, etc., for themselves and

not pursuing these claims for the class."' The parties' briefing and oral argument has

addressed this concern.

Counsel for plaintiffs represents that all of the plaintiffs have committed to not

pursuing emotional distress, etc., damages if class certification is granted.26 The court

accepts counsel's representation and finds that there is no conflict between named plaintiffs

and the putative class members.

However, the foregoing does not fully resolve the adequacy question. Walgreens

contends that the named plaintiffs and counsel are abandoning individual claims of putative

class members to pursue individual claims on their own under circumstances which will, if

class certification is granted, create a res judicata problem. Walgreens argues that

Ipilaintiffs' sacrifice ofpossible valuable claims of the putative class members renders their

23Plaintiffs' Memorandum in Support of Motion for Class Certification at 26, n.67,

Docket No. 303.

240rder from Chambers (Jan. 14, 2020) at 2, Docket No. 359.

251d.

26Tr. of Oral Argument at 6, Docket No. 368. This waiver includes claims for

damages for retesting or medical follow-up.

SEALED Order — Motion for Class Certification 
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representation inadequate."' But, "[t]he fact that counsel have not tried to press claims . . .

which they believe (and justifiably so) are unsuitable for class treatment does not make them

inadequate." Sullivan v. Chase Inv. Services of Boston, Inc., 79 F.R.D. 246, 258 (D.C. Cal.

1978).

Surely some putative class members have incurred costs for retesting or medical

follow-up, and some no doubt have experienced emotional distress as a consequence of

dealings with Walgreens and Theranos. We cannot know the possible value of potential

emotional distress claims; but if and to the extent that putative class members have such

claims, they would, if a Rule 23(b)(3) class is certified, be afforded an opportunity to "opt

out" should they wish to pursue individual claims rather than participate in a class action.

Claims for retesting or medical follow-up would surely be so small as to be inactionable as

a practical matter.

Counsel's decision not to press claims for emotional distress, etc. damages was

prudent because those claims would be unsuitable for class treatment. With confirmation

that named plaintiffs do not intend to seek emotional distress damages or out-of-pocket costs

for retesting or medical treatment, there is no conflict between named plaintiffs and the

putative class.

The court finds that the adequacy prerequisite is established.

II. Rule 23(b)(3) Requirements 

Having met the Rule 23(a) prerequisites, plaintiffs must show that they also meet the

Rule 23(b)(3) requirements. Rule 23(b)(3) requires that "the plaintiff . . . establish 'that the

questions of law or fact common to class members predominate over any questions affecting

'Walgreens' Opposition to Plaintiffs' Motion for Class Certification at 32, Docket

No. 322.

SEALED Order — Motion for Class Certification - 14 -
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only individual members, and that a class action is superior to other available methods for

fairly and efficiently adjudicating the controversy.' Just Film, 847 F.3d at 1115 (quoting

Fed. R. Civ. P. 23(b)(3)).

A. Predominance 

'The predominance inquiry focuses on the relationship between the common and

individual issues and tests whether proposed classes are sufficiently cohesive to warrant

adjudication by representation. ' Senne v. Kansas City Royals Baseball Corp., 934 F.3d 918,

927 (9th Cir. 2019) (quoting Vinole v. Countrywide Home Loans, Inc., 571 F.3d 935, 944

(9th Cir. 2009)). "In determining whether the predominance requirement is met, courts have

a 'duty to take a close look at whether common questions predominate over individual ones'

to ensure that individual questions do not 'overwhelm questions common to the class.' Id.

(quoting Comcast Corp. v. Behrend, 569 U.S. 27, 34 (2013)). "If the main issues in a case

require the separate adjudication of each class member's individual claim or defense, a

Rule 23(b)(3) action would be inappropriate[.]" Zinser v. Accufix Research Institute, Inc.,

253 F.3d 1180, 1189 (9th Cir. 2001) (citation omitted). "[T]he predominance criterion is far

more demanding" than the typicality and commonality requirements of Rule 23(a). Amchem

Products, 521 U.S. at 624.

Plaintiffs argue that all of the claims for which they seek certification are well-suited

to class-wide adjudication through common proof and will not depend on the individua
l

circumstances of the putative Class members. Defendants disagree.

Plaintiffs seek class certification as to their RICO claim, three statutory claims, and

two battery claims. The RICO and statutory fraud/false advertising claims are all founde
d

upon fraud; and these claims, as well as the two battery claims, are all founded upon the
 fact

question of whether or not Theranos' blood testing program was market-ready. P
laintiffs

SEALED Order — Motion for Class Certification 
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claim that the program was not market-ready due to problems with the technology, facilities,

equipment, and personnel and that defendants misled all of their customers as to the

reliability of the blood testing program. The focus of plaintiffs' case will be common proof

as to the efficacy of the Theranos/Walgreens blood testing program. The accuracy of

individual tests is not relevant to plaintiffs' theory that no one could rely upon blood testing

done by Theranos and Walgreens.

Plaintiffs have structured their claims (and in particular the RICO and battery claims)

in a fashion which will more probably than not minimize, if not completely eliminate,

individual issues or claims. For example, plaintiffs' RICO and statutory claims will seek

compensatory damages limited to the cost of tests performed by Theranos and Walgreens,

and, where available as a matter of law, punitive or exemplary damages and multiple

damages, all of which can be determined on a class basis.' Plaintiffs (both named and

putative class members) will not seek damages for emotional distress, additional testing, or

follow-up medical care which are likely to vary widely as to each individual. Such damages

are not suitable for class action.

Plaintiffs also seek battery damages on a class-wide basis and contend that no

individualized showing of harm is necessary. This too is an appropriate election in support

of a class action. "The traditional rule for battery cases is that general damages or presumed

damages of a substantial amount can be recovered merely upon showing that the tort was

committed at all." Johnson v. Pankratz, 2 P.3d 1266, 1269 (Ariz. Ct. App. 2000) (citation

28The cost of individual blood testing will of course vary; but that information is

readily available from defendants' records. The fact that some Arizona plaintiffs have been

reimbursed for the cost of their testing as a result of litigation commenced by the Attorney

General of the State of Arizona will give rise to potential offsets if plaintiffs prevail. The

latter will be a matter for claims administration.

SEALED Order — Motion for Class Certification 
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omitted). Plaintiffs are seeking "dignity damages," measured by an "ordinary person"

standard and not each individual's experience. Id. Thus, no individualized inquiry as to

damages will be required. See, e.g., Mays v. Wal-Mart Stores, Inc., 330 F.R.D. 562, 581

(C.D. Cal. 2019) (because statutory claim challenging inaccuracy of wage statements relied

on "reasonable person" standard, "[the p]laintiff can demonstrate injury for the alleged

violation . . . on a class-wide basis"). As to plaintiffs' battery claims, it is plaintiffs'

contention that their consent to treatment was voided because of their mistaken belief, based

upon Theranos/Walgreens' misrepresentations concerning the blood testing program.

Plaintiffs' battery claims, like the other four claims for which they seek certification, are

founded upon the same, common issue of the reliability of the Theranos/Walgreens' blood

testing program.

Walgreens' arguments in opposition to class certification are, by and large, founded

upon the contention that some of the plaintiffs and putative class members received accurate

test results, and that not all blood testing was done at a Theranos lab or done by the Edison

device. These arguments are flawed because plaintiffs' claims are based upon the contention

that they have been damaged because of unreliable tests. Plaintiffs aptly point out that

reliability is not the same thing as accuracy. Plaintiffs' theory of liability is not based upon

allegations that the blood tests were not accurate.

At this juncture, "[t]he crucial point is [not] whether [plaintiffs'] theory is right or

wrong," but whether "it is something that can be decided on a class-wide basis." In re 

Optical Disk Drive Antitrust Litig., Case No. 3:10-md-2143 RS, 2016 WL 467444, at *11

(N.D. Cal. Feb. 8, 2016). The court finds that common proof, and therefore common issues

of fact, predominate as to plaintiffs' RICO claim, the statutory claims, and the battery claims.
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B. Superiority

"In determining superiority, courts must consider the four factors of Rule 23(b)(3)."

Zinser, 253 F.3d at 1190. These factors are:

(A) the class members' interests in individually controlling

the prosecution or defense of separate actions;

(B) the extent and nature of any litigation concerning the
controversy already begun by or against class members;

(C) the desirability or undesirability of concentrating the

litigation of the claims in the particular forum; and

(D) the likely difficulties in managing a class action.

Fed. R. Civ. P. 23(b)(3). "A consideration of these factors requires the court to focus on the

efficiency and economy elements of the class action so that cases allowed under subdivision

(b)(3) are those that can be adjudicated most profitably on a representative basis." Zinser,

253 F.3d at 1190 (citation omitted).

1. Rule 23(b)(3)(A) 

"The first factor is the interest of each member in 'individually controlling the

prosecution or defense of separate actions." Id. (quoting Fed. R. Civ. P. 23(b)(3)(A)).

"Where damages suffered by each putative class member are not large, this factor weighs 
in

favor of certifying a class action." Id.

Litigation costs in this case have been and will continue to be substantial. Given the

limitations on compensatory damages to which the plaintiffs have agreed (claims fo
r

emotional distress, follow-up blood tests, and/or further medical evaluation are not bein
g

pursued), what is left are individual plaintiffs' claims for the cost of blood testin
g by

Walgreens and Theranos, an amount that is relatively small. For example, plaintiff D.L. pa
id

SEALED Order — Motion for Class Certification 
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$166.24 for Theranos blood testing.' Other plaintiffs could have paid much less, given that

the average reimbursement check as a result of the Consent Decree obtained by the Arizona

Attorney General was $60.92.3° As a consequence, there is a substantial disparity between

litigation costs and what plaintiffs hope to recover. It is unlikely that individual claims

would ever be pursued.

This factor weighs in favor of finding that a class action would be superior.

2. Rule 23(b)(3)(B) 

"The second factor is `the extent and nature of any litigation concerning the

controversy already commenced by or against members of the class."' Zinser, 253 F.3d at

1191 (quoting Fed. R. Civ. P. 23(b)(3)(B)). "This factor counsels against certification if,

despite the class action, a multiplicity of suits will continue through judicial proceedings.
"

Protectmarriage.Com v. Bowen, 262 F.R.D. 504, 509 (E.D. Cal. 2009).

The court has not been made aware of any individual litigation between a potential

class member and any of the defendants. However, the Attorney General of the Stat
e of

Arizona did commence litigation against Theranos, in which Theranos was require
d to

reimburse potential Arizona class members for the cost of blood tests. That litigation di
d not

comprehend the full scope of damages that might be available if plaintiffs' motion for c
lass

certification is granted. Treble damages are potentially available if a RICO claim is

established, and punitive damages are potentially available if a battery/medical batte
ry claim

'Exhibit 23, McCall Declaration, Docket No. 295.

'Dec. 14, 2017 Press Release, available at http://azag.gov/press-release/7600
0-

arizonians-receive-46-million-Theranos-refund-checks (last visited 3/3/2020).

SEALED Order — Motion for Class Certification 
- 19 -



Case: 2:16-cv-02138-HRH Document 369 Filed 03/06/20 Page 20 of 25

and/or an Arizona statutory fraud claim is established.' In addition, the Attorney General's

action did not provide any relief to any plaintiff for battery or medical battery suffered by

members of the putative Edison Subclass. Likewise, Walgreens, Holmes, and Balwani were

not involved in the Arizona Attorney General's enforcement action.

Because it is entirely clear that a multiplicity of individual suits against one or more

of the defendants is highly unlikely, this factor weighs in favor of finding that a class action

would be superior.

3. Rule 23(b)(3)(C) 

"The third factor is 'the desirability or undesirability of concentrating the litigation

of the claims in the particular forum."' Zinser, 253 F.3d at 1191 (quoting Fed. R. Civ.

P. 23(b)(3)(C)).

Plaintiffs are both Arizona and California residents and are asserting claims under

both Arizona and California law. None of the defendants resides in Arizona; however,
 as to

the Arizona plaintiffs, Arizona was the center of Theranos' and Walgreens' initial rol
l-out

of the blood testing program. Theranos had a subsidiary testing program and a labor
atory in

Palo Alto, California.

There may be substantial evidence in other jurisdictions. Nevertheless, the court find
s

it unlikely that related private litigation would be instituted anywhere else; and 
what

plaintiffs propose in this case will in fact concentrate private, civil litigation in this 
court.

This factor weighs in favor of finding a class action in Arizona to be superior.

'Punitive damages are not available under California's Unfair Competition Law 
or

False Advertising Law. Anunziato v. Emachines, Inc., 402 F. Supp. 2d 113
3, 1137 (C.D.

Cal. 2005).
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4. Rule 23(b)(3)(D) 

"The fourth factor is ̀ the difficulties likely to be encountered in the management of

a class action."' Zinser, 253 F.3d at 1192 (quoting Fed. R. Civ. P. 23(b)(3)(D)). "If each

class member has to litigate numerous and substantial separate issues to establish his or her

right to recover individually, a class action is not 'superior.'" Id.

As finally proposed by plaintiffs in their motion for class certification and oral

argument, the right to recovery by individual class members will depend upon common

evidence. To the extent that individualized proof of claims may have to be established, the

court finds that evidence of the limited compensatory damage claims which class plaintiffs

are asserting will be found in Walgreens' and Theranos' records. Recourse to individual

records will not be necessary.

Plaintiffs' theory of their case — that the Theranos blood testing program was not

market-ready and thus not reliable — will require common proof as to Walgreens' and

Theranos' operation of blood testing, not the circumstances of individual plaintiffs. The

accuracy of individual blood test reports is not at issue. Rather, plaintiffs contend that none

of them would have relied on any of the Theranos/Walgreens blood tests had they known

about the myriad of problems with the Theranos blood testing program. With the plaintiffs'

class action claims thus circumscribed, and with compensatory damages excluding those for

emotional distress, retesting, and medical follow-up, the development and presentation of

class plaintiffs' RICO and statutory fraud claims will not present management problems —

they will not present numerous or substantial separate issues. The fact that the statutory fraud

claims involve the law of two different states will not create a management problem because

Arizona and California laws upon which the statutory claims are based are not substantially

different.
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The court is unpersuaded that the calculation of class members' damages would

render class certification unmanageable in this case. Again, as the case has finally been

structured by plaintiffs, class plaintiffs' compensatory damages can be established through

Walgreens' and Theranos' records and will not depend upon individual proof. In the claims

administration process, it will be necessary to take account of refunds received by class

plaintiffs as a consequence of the Arizona Attorney General's litigation. As for the battery/

medical battery claims of plaintiffs, individualized presentations will not be necessary, for

plaintiffs, as discussed above, are seeking general damages. If plaintiffs prevail and recover

general damages for battery or if they prevail and recover treble or punitive damages, the

individual allocation of such recoveries is a matter for claims administration and will not

render a trial unmanageable. The fact that some separate calculations will be necessary does

not defeat certification. Yokoyama v. Midland Nat'l Life Ins. Co., 594 F.3d 1087, 1094 (9th

Cir. 2010).

With the plaintiffs' claims as to which certification is sought reduced to the RICO,

the Arizona and California statutory fraud, and the battery medical battery claims, the court

finds that this fourth factor — manageability of the case — is established.

All four superiority factors weigh in favor of finding a class action superior as to the

six claims for which plaintiffs seek certification. Thus, the court finds that plaintiffs have

established by a preponderance of the evidence that a class action would be superior as to

those six claims.

III. Class Definitions 

Plaintiffs' second amended complaint proposes class and subclasses defined as

follows.

SEALED Order — Motion for Class Certification 
- 22 -



Case: 2:16-cv-02138-HRH Document 369 Filed 03/06/20 Page 23 of 25

Class: All purchasers of Theranos testing services, including
consumers who paid out-of-pocket, through health insurance, or
through any other collateral source (collectively, "purchasers").

Arizona Subclass: All purchasers of Theranos testing services
in Arizona.

California Subclass: All purchasers of Theranos testing services
in California.

Edison Subclass: All purchasers of Theranos testing services
who were subjected to "tiny" blood draws.[32]

The parties disagree as to whether plaintiffs have adequately defined ascertainable

classes. In the Ninth Circuit, there is no "ascertainability" requirement. Briseno v. ConAgra

Foods, Inc., 844 F.3d 1121, 1124-25 n.4 (9th Cir. 2017). Rather, the "only issue" for the

court to decide is whether there is "an administratively feasible way to identify class

members." Id. Here, the court finds that discovery and discoverable records of Walgreens

and Theranos and records of the Arizona Attorney General's reimbursement litigation are

sufficiently detailed as to make it administratively feasible to identify class members.

IV. Rule 23(g): Identification of Class Representatives; Appointment of Class Counsel.

At the conclusion of their motion for class certification, counsel move for the

appointment of class representatives and class counsel. This motion is granted.

Class representatives for the Class are A.R., B.P., B.B., D.L., R.G., S.J., and S.L.

Class representatives for the Arizona Subclass are B.P., B.B., D.L., R.G., S.J. and S.L.

The class representative for the California Subclass is A.R.

Class representatives for the Edison Subclass are B.P. and S.J.

The law firms of Lieff Cabraser Heimann & Bernstein, LLP, and Keller Rohrback,

LLP, seek appointment as class counsel. Defendants have not taken a position with respect

32Second Amended Consolidated Class Action Complaint at 86, Docket No. 159.
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to this appointment. Based upon experience with the Keller firm in a prior case and with

both firms in the several years that this case has been pending, the court is satisfied that the

Lieff and the Keller firms are highly experienced class action counsel, both of which have

the necessary resources and knowledge for the effective management and presentation of this

case. The law firms of Lieff Cabraser Heimann & Bernstein, LLP, and Keller Rohrback,

LLP, are hereby appointed as class counsel.

Conclusion

The court, having found that the prerequisites for a Rule 23(a) class action have been

established, and that the Rule 23(b)(3) requirements that questions of law and fact common

to class members predominate over questions affecting only individual members and that a

class action is superior to other available methods for fairly and efficiently adjudicating the

controversy have been established, grants plaintiffs' motion for class certification as to:

(1) Plaintiffs' First Cause of Action (omission-based Arizona Consumer

Fraud Act claim),

(2) Plaintiffs' Third Cause of Action (battery claim),

(3) Plaintiffs' Ninth Cause of Action (RICO claim),

(4) Plaintiffs' Tenth Cause of Action (California Unfair Competition Law

claim),

(5) Plaintiffs' Eleventh Cause of Action (California False Advertising Law

claim), and

(6) Plaintiffs' Fourteenth Cause of Action (medical battery claim).

The certified classes are:

Class: All purchasers of Theranos testing services, including

consumers who paid out-of-pocket, through health insurance, or

through any other collateral source (collectively, "purchasers")
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between November 2013 and June 2016. The Class is limited
to pursuing a RICO claim against all defendants and is pre-
cluded from seeking damages for emotional distress, retesting
and/or subsequent medical care.

Arizona Subclass: All purchasers of Theranos testing services
in Arizona between November 2013 and June 2016. The
Arizona Subclass is limited to pursuing an omission-based
Arizona Consumer Fraud Act claim against all defendants and
is precluded from seeking damages for emotional distress,
retesting and/or subsequent medical care.

California Subclass: All purchasers of Theranos testing services
in California, between September 2013 and June 2016. The
California Subclass is limited to pursuing California Unfair
Competition Law and False Advertising Law claims against all
defendants and is precluded from seeking damages for emo-
tional distress, retesting and/or subsequent medical care.

Edison Subclass: All purchasers of Theranos testing services
who were subjected to "tiny" blood draws between
September 2013 and June 2016. The Edison Subclass is limited
to pursuing battery and medical battery claims against defen-
dants Theranos and Walgreens and is precluded from seeking
damages for emotional distress, retesting and/or subsequent
medical care.

Class representatives are:

Class representatives for the Class are A.R., B.P., B.B., D.L., R.G., S.J., and S.L.

Class representatives for the Arizona Subclass are B.P., B.B., D.L., R.G., S.J. and S.L.

The class representative for the California Subclass is A.R.

Class representatives for the Edison Subclass are B.P. and S.J.

Class counsel are the law firms of: Lieff Cabraser Heimann & Bernstein, LLP, and

Keller Rohrback, LLP.

DATED at Anchorage, Alaska, this 5th day of March, 2020.

/s/ H. Russel Holland
United States District Judge
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